TORCH LAKE TOWNSHIP

ANTRIM COUNTY, MICHIGAN

MINUTES OF JULY 9, 2008

ZBA

2355 COMMUNITY SERVICE BUILDING

EASTPORT, MICHIGAN

Present:  Keelan, Houghton, Martel, Colvin and Hein

Others:  Briggs, Graham

Absent:  None

Alternates:  Nothoff, Barr

Audience: 35

1. Meeting was convened at 7:00 PM.

2. Roll call showing all present.  Hein recused herself from the A-Ga-Ming(AGM) portion of the meeting as she is a member there and there could be a conflict of interest.  Barr also recused himself as he is an employee of A-Ga-Ming.  Houghton states that he owns a vacant piece of property near AGM but it is not considered a conflict.  Nothoff joins the board to replace Hein.

3. Public Hearing on the A-Ga-Ming matter.  Keelan begins by explaining this issue first began in August of 2007.  He states that the roll of the ZBA usually involves variances for set backs, etc. but they also interpret the zoning ordinance when needed.  They cannot change the ordinance only interpret it.  He states  that the township requested the interpretation based on a decision made by the zoning administrator regarding wedding receptions being held at AGM.  During tonight’s public hearing, we will hear from township officials, AGM, read letters received, hear public comment, rebuttal and then close the hearing.  At that point the board will hold their discussion.  From the ordinance Houghton reads the sections that need interpretation which are Chapter 14, regarding the PRD zone, and 14.02, which covers the permitted uses in this zone, specifically section C.  He also reads from the original Briggs memo, dated November 9, 2006, stating his interpretation.

Graham refers to the letters that have been received and asks the board to label  each with an exhibit number.  Later in the meeting, Houghton reads into the record Exhibit 23, from Barb and Tony Cassani, which states that because of the noise issue, they implore the board to rule against the continued use.  Exhibit 24 from William and Mary Regan feels that such activities are consistent with this type of facility and support the hosting of such affairs.  Exhibit 25 from David Christenson states that he believes we need an economically viable AGM in the township, but he does not believe that the inclusion of a party tent on the property is necessary for the successful operation of the golf resort.  Exhibit 26 from Annette and Ron Irwin states that they are in support of the use of the facilities for receptions and other social gatherings.  Exhibit 27 from Kim and Kevin Gribi writes in support of AGM’s right to hold receptions on its property and are in support of a variance, if needed.  Exhibit 28 from John and Linda Seitz states they believe the facility is commercial and thus so are the weddings.  They are in favor of continuing the weddings at AGM.  Exhibit 29 from Jack and Nina Palazzolo states they have not been bothered by the noise this year.  Since the use of DJ’s, it has become a non-issue.  They should be allowed to continue.


Township attorney Brian Graham referrers to exhibit 7 outlining the procedures the board needs to go through to decide this case.  The Briggs interpretation states that weddings are not a permitted use.  Graham asks the board to first decide if AGM is a lawful non-conforming use.  If the evidence supports that it is a legal non-conforming use then the law says they could continue.  If it is not, then the board continues by looking at the language of the ordinance. Briggs now reads his original interpretation in which he states the rationale for his decision.    


Greg Guggemos, attorney for AGM, addresses the board.  He lists his thoughts about this case.   1. The language of the ordinance prohibits commercial and service facilities but he does not believe a tent is a facility and the ordinance does not apply.  2. His second issue is the word “and”,  which is the basis for Briggs decision.  It’s ok for a resident to have a wedding there but it is not ok for a non-resident.  The golf course cannot discriminate, whether a citizen is or is not a resident of a certain area. 3. AGM is a public  accommodation with a liquor license that includes the entire golf course and they cannot discriminate.  4.  They are a legal con-conforming use.  They did not previously pursue the non-conforming issue any further because they got involved with the planning commission and began work on a zoning amendment.  5.  In the ordinance parties and receptions are only prohibited in R1 and R2 but not prohibited in the PRD.  If not prohibited then it is allowed.  6. They don’t need a permit for the slab and they don’t need a permit for the tent, because it is not a facility.  7. There is no reference to weddings or banquets anywhere in the ordinance.  8. This has been about noise and there is only one place that addresses noise and that is at the site plan review.  The AGM site plan was approved and it showed the location of the slab and the tent on the plan.  He feels this is an accessory use of a golf course.  9. He feels this is selective enforcement, in that VFW halls, churches and the township hall have receptions and there is no zoning for it but no one complains, yet they won’t allow the AGM business to do it.  AGM shouldn’t be subjected to a different set of rules.  10. Noise has been an issue and they have put in place many things to correct this problem.  The bar now closes at 11 PM, there is no live music, there is on-site supervision and they have added sides to the tent.  There have not been any noise complaints in the last year.  He believes the problems have been fixed, and if not, they will continue to work with the planning commission to come up with an amendment.


Mike Brown addresses the board and states that AGM has a payroll of $500,000/year, 65 employees, has 170 available beds and is the largest taxpayer in the township.


There is discussion as to what has been happening with the planning commission and work on an ordinance amendment.  Briggs response is that no one can make up their mind on what they like.  He believes it may not be possible to have an ordinance that can overlap and satisfy the business, the township and the people.  Graham adds that language in the ordinance has been worked on and once the PUD is set then work can begin on the PRD.  Progress has been made, but perhaps not as quickly as people want.  One of the issues before the board is whether AGM is a non-conforming use.  That decision needs to be made.  If they are nonconforming, they can continue their use.  He explains that if someone has a lawful use before zoning, then you are not subject to those new regulations.   This is also known as being grandfathered.  Houghton states that the first thing they should look at is the legal non-conforming issue.  His concern is there is not much evidence one way or another.  Graham referrers to exhibit 8, which reports on the issue of the nonconforming use status.  If the board would like more documentation they can adjourn the public hearing and request more detailed information from AGM.


The public is now invited to speak.  Nick Hein states he has been a landowner for 30 years and requests the board make a decision rather than passing the buck.  The PRD states that commercial and servicing facilities may be allowed if they are a usual and necessary part of the recreational development and  limited to those that provide a service for the residents of the area.  “Service” is defined as providing a benefit to the residents and he feels these events do provide a benefit.  Without them there probably would not be a golf course, which would eventually affect the value of surrounding property.


Sue Szurek supports the weddings as a necessary part of the business.  They can be noisy, but so are jet skis, snowmobiles, children, teenagers, construction, tree trimming, etc.  This is a benefit that brings people to the area.  During rebuttal, she adds that AGM provided the liquor for her daughters wedding and she provided everything else.


Lewis Stratton (?) supports the weddings and doesn’t have a bit of a problem.


Sam Bingham asks what is the operation of a golf course?  In his profession he has observed that wedding receptions have been an integral part of the operation.


Virginia Mouch lists several questions to ask when considering this as a non-conforming use:  1. Was it a commercial activity?  2.  How are parties set up?  Does AGM provide caters, musicians, etc.  3. Is there a separate liquor license for the weddings?  4.  Golf courses stipulate to members-only activities all the time.  The notion of discrimination needs to be evaluated.  5. They have a temporary structure.  Tents are not allowed as a temporary structure.  Are tents allowed as a temporary facility anywhere in the township?  6.  VFW halls, etc have parties.  These are permanent facilities.


Tim Peterson states that from an economic benefit, AGM has helped his business.  He has attended Planning Commission meetings, as does AGM.  They’ve asked what they can do and they have put these things into place.  If there was a noise problem, they have taken care of it.  They have been good neighbors.


Jeff Gerstenberger can see the tent; he has heard noise in the past.  He suggests acoustical panels be hung inside the tent or add some sort of noise abatement.


Terry Wooten states that he wanted to get married there 30 years ago!  He owns Stone Circle. He had one complaint this year, he called AGM and they took care of it.  As far as he can see, the problem of noise has been solved.  He now wonders what will happen if AGM is sold?


Jack Mayer has not heard a whole lot from the last 2 weddings but he believes they should have a building for it.  Tents don’t hold in the noise.  He believes the community needs AGM.


With no further comments, the public hearing is closed at 9:08 PM.


The board now discusses their options.  They believe there are both positive and negative benefits to the issue.  They decide to let AGM support their legal non-conforming use.  There is a motion by Houghton and seconded to continue the public hearing at the August 13th meeting at 7:00 PM, in this building, for the limited purpose of consideration of evidence of the non-conforming use issue.  Motion carries 5-0.  There is a  10-minute break.  Hein rejoins the board when the meeting reconvenes.


The motion by Houghton to approve the minutes of April 23, 2008 is seconded and passed 3-0, with Hein and Martel abstaining due to absence from that meeting.  


Keelan states that after September 1, 2008, if a member wished to recuse themselves, the board will have to vote to allow it.  Something will be put into writing in the policy, changing the board’s procedures.  There will be an appeal heard at the August 13th meeting.  With no further business the motion by Houghjt6on to adjourn is seconded and passed 5-0.

These minutes are respectfully submitted and are subject to approval at the next regularly scheduled meeting.

Kathy S. Windiate

Recording Secretary

